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§ 1311. Correction of error

(2) Geaeral rule.—If a deiermmination (as defined in section 1313)
is described in one or more of the paragraphs of section 1312 and,
on the daie of 1he determinaiion, correction of the effect of the

error

referred to in the applicable paragraph of section 1312 is

prevented by the operation of any law or rule of law, other than this
part and other than section 7122 (relating to compromises), then
the effect of the error shall be corrected by an adjustment made in
the amount and in the manner specified in section 1314.

"(b) Conditlons necessary for adjustment.— E

(1) Maintenance of an {nconsistent position.—Except in

..~ cases described in paragraphs (3)(B) and (4) of section 1312, an
_ adjustment shall be made under this part only if—~ -

(A) in case the amount of the adjustment would be cred-
ited or refunded in the same manner as an overpayment
under section 1314, there is adopted in the determination a
position maintained by the Secretary, or

" (B) in case the amount of the adjustment would be
assessed and collected in the same manner as a deficiency
under section 1314, there is adopted in the determination a
position maintained by the taxpayer with respect to whem
the determination is made,

and the position meaintained by the Secretary in the case de-
'~ scribed in subparagrzph () or maintained by the taxpzyer in
the case described in subparagraph (B) is inconsistent with the
erroneous inclusion, exclusion, omission, allowance, diszllow-
ance, recognition, or nonrecognition, as the case may be.

(2) Correction pot barred at time of erroneocus action.—
(A) Determination described {n sectlon 1312{3)}(B).—In
the case of a determinztion described in section 1312(3)}(B)
(relating to certzin exclusions from income), adjustment
shzll be made under this part only if assessment of a
deficiency for the taxable year in which the item is includ-
ible or 2gainst the related taxpayer was not barred, by any
law or rule of law, 2t the time the Secretary first main-
tained, in a notice of deficiency sent pursuant to section
€212 or before the Tax Court, that the item described in
section 1312(3)(B) should be included in the gross income
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of the taxpayer for the 1zxable year to which the determina.
tion relates.

{8) Determination described in section 1312(4).—Ixn the
case of a determination described in section 1312(4) (relat-
irg 10 disallowance of certain deduciions and credits),
2cjustment shall be made under this part only if credit or
refund of the overpaymeant attributable to the deduction or
credit described in such section which should have been
aliowed to the taxpayer or related taxpayer was not barred,
by any law or rule of law, at the time the taxpayer first
maintained before the Secretary or before the Tax Court, in
writing, that he was entitled to such deduction or credit for
1he taxable year to which the determination relates.

(3) Existence of relatfonship.—In case the amount of the
adjustment would be assessed and collected in the same man-
ner as a deficiency (except for cases described in section
1312(3)(B)), the adjustment shall not be made with respectio a
related taxpayer unless he stands in such relationship o the
taxpayer at the time the Jatter first maintains the inconsistent
position in a return, claim for refund, or petition {or amended
petition) to the Tax Court for the taxable year with respect to
which the determination is made, or if such position is not so
maintained, then at the time of the determination.

§ 1312. Circumstances of adjustment

The circumstances under which the adjustment provided in se¢-

tion 1311 is authorized are &s follows:

{1) Double inclusion of an item of gross income.~—The de-
termination requires the inclusion in gross income of an itemn
which was erronecusly included in the gross income of the
taxpayer for another tzxable year ¢r in the gross income of a
relzted taxpayer.

(2} Double allowance of a deduetion or credit.—The deter-
miration zllows a deduction or credit which was erroneously
2llowed to the taxpayer for another taxable year or to a related
taxpayer.

(S)HDouble excluston of an {tem of gross income.—

_{A) Items Included in Income.~The deierminaton re-

_gaires the exclusion from gross income of an item included
- Tin a return filed by the taxpayer or with respect to which

tzx wzs paid and which was erroneously excluded or omit.
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(A) as to ilems with respsct 10 which the claim was
zllowed, ca tha date of allowance of refund or credit or on
. the date of mziling notice of diszllowance (by reason of
offsetting items) of the clzim for refund, 2nd
(B) 25 to iiems with respact to which the claim was
diszllowed, in whole or in part, or as to items applied by
the Secre:zry in reduction of the refund or eredit, on
expiration of the time for instituting suit with respec
thereto (unless suit is instinied before 1the expiration of
such time); or
(4) under regulétions prescribed by the Secretary, 2n agree
ment for purposes of this part, signed by the Secretzry and by
any person, relating to the lizbility ¢f such person (or the
persen for whom he acts) in respect of a tax under this subtitle
for any taxable period.

(b} 'I'axpa; er—Notwithstanding section 7701(a)(13), the term
“taxpayer” means any person subject to a tax undcr the apphcablc
revenue law.

(c) Related taxpayer.~For purposes of this part, the term “relat.
ed taxpayer” means a taxpayer who, with the taxpayer with respect
to whom a determination {s made, stood, in the taxable year with
respect to which the erroneous inclusion, exclusion, omission, al-
lowance, or disallowance was made, in one of lhe following rela-
tionships: . :

(1) husband dnd wife,

(2) grantor and fiduciary,

(3) grantor and beneficiary,

(4) fiduciary 2nd beneficiary, legates, or heir,
. (5) decedent and decedent’s estate,

(6) partner, or

{7) member of an affiliated gTOuD of corporanons (as defined
in section 1304},

2L =

§ 1314, Amount md method of adjustment

(2) Ascertalnment of amount of adjustnent.—-ln computing the
arodunt of an adjustment Gnder this part there shall first be ascer-
taized the tax previously determined for the taxable year with
respect to which the ertor was made. The amount of the tax
previously deterrnined shzll be the excess of—

(1) the sum of—
{A) the amount shown as the tax by the taxpaver on his
return (determined as provided in section 6211(b)1), (3),
~and (4}, relating to the definition of deficiency), if a return
~ was made by the taxpayer 2nd an amount was shown as the
tax by the taxpayer thereon, plus
7 (B) the amounts previously assessed (or collected with:
out assessment) 25 a deficiency, over— _
(2) the amount of rebates, as defined in section 6211(b)(2),
made.
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There shzll then be ascertzired the increzse or decrease in lax
previously determined which results solely from the correct treat-
rment of the item which wzs the subject of the error (with due
regard given to the effect of the item in the computation of gross
income, tzxable income, and other matters under this subtitle). A
similer computation shall be made for any other taxable year
affected, or trezted 2s affected, by a net operating Joss deduction (as
defined in section 172) or by a capital Joss carryback or carryever
(2s defined in section 1212), determined with reference to the
taxzble year with respect 1o which the error was made. The
2mount so ascertzined (together with zny amounts wrongfully
collected 25 additions to the tzx or interest, s a result of such error)
for each taxable year shall be the amount of the adjustment for that
taxable year,

(b) Method of adjustment.—-The adjustment 2uthorized in sec-
tion 1311(a) shall be made by zssessing and collecting, or refunding
or crediting, the amount therecf in the same manner as if it were a
deficiency determined by the Secretary with respect to the taxpayer
zs to whorh the error was mece or 2n overpaymert claimed by such
taxpzyer, 2s the case mzy be, for the taxzble year or years with
respect to which 2n amount is ascertzined under subsection (2), and
as if on the date of the determination one year remained before the
expiration of the periods of limitation upon assessment or filing

“claim for refund for such taxable year or years. If, 2s a result of 2
determination described in ssction 1313(a)(4), an adjustment has
been made by the assessment and collection of a deficiency or the
refund or ctedit of an overpayment, and subsequently such determi-
nation is zitered- or revoked; the-amount of the—adjusiment 2scer-
t2ined under subsection (2) of this section shall be redetermined on
the basis of such alteration or revocation and any overpayment or
deficiéncy resulting from such redetermination shall be refunded or
credited, or assessed and collected, 2s the case may be, 2s an
a2djustment under this part. Ia the case of 2n 2djustment resulting
from an increase or decreass in a net operating loss or net capital
loss which is carried back to the year of adjustment, interest shall
not be collected or paid for zny period prier to the close of the
taxable year in which the rnet operating loss or net capital loss
arises. '

(c) Adjustment unaffected by other items.—The amount to be
assessed znd collected in the same manner as a deficiency, or to be
refunded or credited in the szme manner 2s 2n overpayment, under
this part, shall not be diminished by any credit or set-off based
upon any item other than the one which was the subject of the
adjustment. The amount of the adjustment under this part, if paid,
shall not be recovered by 2 claeim or suit for refund or suit for
erroneous refund based upea any item other than the one which
was the subject of the adjustment. ' '

(d) Periods for which adjustments may be made.—No zdjust-
ment sha®-ba made under 1his part in respect of zny taxzlle vear
beginning prior to January 1, 1932. __

(¢) Taxes imposed by subtitle C.—This part shall not 2pply to
any tax imposed by subtitle C (see. 3101 and following relating to
employment-taxes). .
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